
Weapons
for peace

AL E X I A MO R R I S O N

N E G O T I A T I O N A N D S E T T L E M E N T

Mediation is here to stay. In-
creasingly, courts are turning
tomediation—mandatoryor

otherwise—as a way of managing bur-
geoningdockets.Theever-risingcostof
litigation has caused a corresponding
decrease in the percentage of cases go-
ing to trial. The many uncertainties in-
herent in arbitration are creating a de-
mand for mediation as an alternative
there, too.

Does this mean trial lawyers should
beat their swords into plowshares? Ab-
solutely not. Trial lawyers still need war-
rior skills. They need to know how to
fight discovery battles, wage a campaign
through motions, and, if necessary, de-
feattheoppositionincourt.Andtheystill
needtobeabletoanalyzeacaseforitstri-
al potential, strengths and weaknesses,
and jury appeal. But clients need, want,
and often expect their litigators to have
mastered peacemaking skills as well.

As a trial lawyer and mediator, the
biggestmediationmistakeIhaveseenlit-
igators make is to treat mediation as an
extension of war-making, requiring the
sameskillsandapproach.Thereisanold
saying: “If the only tool you have is a
hammer, every problem looks like a
nail.”Likewise, if theonlyadvocacyskills
you have developed in your career are
forconvincinga judgeor jury toseethe
case your way, every forum looks like a
courtroom.

Advocacy in peacemaking is differ-
ent. The audience is different. The
analysis isdifferent.Thepresentationis
different. All are equally challenging.

Mediation is more than just a ping-
pong match over numbers. It is no easi-
er or less demanding than a trial. It re-
quires the advocate’s warrior skills and
insights, but also the diplomat’s finesse
in analysis and presentation.

Mediation goals
Unlike a trial, the overall aim in me-

diation is not to convince the other
side—orthemediator—that yourclient
is right. Your opponent’s agreement on
factsandissues isbothunnecessaryand
unlikely.Yourgoal isnottopersuadeop-

Mediation is
becoming a staple

of pretrial
practice—but your
expertise is trying
cases. Wondering
how you go about

‘winning’ at
mediation? Hint: A
lot depends on your

attitude.
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ponentsthattheyarewrongabouttheis-
sues, but rather to persuade them that
settlement is in their interest, given the
risks they face in further litigation and
the benefits they can obtain from your
proposals.

The difference is subtle but impor-
tant. Clients—even the most sophisti-
cated, experienced executives and in-
housecounsel—areremarkablywedded
tosupportingtherectitudeof theirown
(or their enterprise’s) actions and posi-
tions. When you tell them they are
wrong, that they don’t understand the
facts or the law, you evoke an inherent
defensive mechanism, a reaction that
makes them want to fight.

You want the focus to be on risk. Em-
phasize that, right or wrong, your oppo-
nents are going to have trouble success-
fully proving their point(s) at trial. In a
complex case, there usually are many is-
sues thatcangoonewayoranother.Fre-
quently,eachissuehasmultiplepossible
outcomes—great,good,bad,orterrible.
The multiplicity of issues and permuta-
tions inacomplexcasemakesriskanaly-
sis complicated, but it makes demon-
strating the existence of risk easy.

Demonstrating all the procedural
and substantive uncertainties can shake
your opponent’s confidence in his or
her ability to control or reliably predict
thefinalresult.Granted,youropponent
shouldhavedonethisanalysisandheard
about palpable risk from his or her own
counsel. But the opponent surely will
nothaveheardit spokenasclearlyasyou
will speak it. And demonstrating your
professionalism and preparedness may
give theopponentpauseaboutmeeting
you at trial.

Describe, for example, how eviden-
tiary rulings may go badly for your op-
ponent,nothowsympatheticyourclient
will be. The sympathy card won’t play
well,whiledemonstrablevulnerabilities
in an opponent’s own evidence are
bound to have a sobering effect. If you
keep your focus on demonstrating risk
ratherthanrighteousness,youcanscore
points by delving into the details—the
admissibility of important proof, items

of evidencethatareoverwhelmingona
point, witness vulnerability—that affect
the strength of your opponent’s posi-
tions,without incitingemotionaldefen-
siveness. Even if the weaknesses in your
case are more numerous and more seri-
ous,youcancreatedoubtaboutyourop-
ponent’s ability to prevail.

Presentation
How you present yourself in media-

tion is just as important as what you say.
Your attitude should say, “Let us reason
together,” not “We have the upper
hand.” The debate over the effective-

ness of heavy-handed behavior at tri-
al—bullying, exaggeration, incivility,
and the like—is for another day, anoth-
er place. Wherever you stand on that
topic, the effective attitude for media-
tion is one of openness, cooperation,
respect, and civility.

This admonition is true in every me-
diation, but particularly in the complex
case. Corporate executives, managers,
and in-house counsel all may be used to
the rough-and-tumble realities of the
business world, but most also expect a
modicum of diplomacy in their inter-
personal dealings, and most have sub-
stantial egos. So do the lawyers advising
them.

In short, nobody in the room will re-
act well to feeling bullied. More than
likely, backs will be raised, defensive
mechanisms will be activated, and hum-
bling the bully may become more im-
portant than settling the case. Yes, the
mission is to show that you have the up-
per hand; but the manner must not be
high-handed.Counselwhoseemhighly
competent and highly likable, rather

than intimidating, set a much better
stage for success.

Similarly, thewayyouspeakabout the
case should evidence a realistic ap-
proach. Present a calm, reasoned, ob-
jective analysis, not a bullheaded de-
fense for every iota of your case. There
is yet to be the case where one party has
no weaknesses. If you are able to ac-
knowledge yours, where appropriate,
you will get more credit when you talk
about your strengths. When your adver-
sary points out a vulnerability, acknowl-
edge the possibility that this view may
carry the day, but remind the adversary

how his or her proof on that issue or a
related one can go awry.

Remain objective. Resist the tempta-
tion toattributebadmotives to thoseaf-
filiated with your opponent. Stick to
nouns and verbs, and avoid adjectives.
If you characterize opponents’ factual
positions as fabrications, their need to
defend their honor may trump their
desire for resolution. The existence of
differing views and recollections in a
case does not necessarily mean some-
one is lying. Even if you can prove that
an opponent is lying, that pleasure
should be left for trial.

You may, however, point out that the
only version of events that is corrobo-
rated is yours. This is objective, not in-
sulting, and much less likely to trigger a
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The biggest mediation mistake litigators make is to
treat mediation as an extension of war-making.
Your attitude should say, ‘Let us reason together,’
not ‘We have the upper hand.’
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defensive response. Show the docu-
ments that undercut your opponent’s
position. Mention the likelihood that a
jury or arbitrator will see bias in some-
one’s account. These are discussions of
evidence, not accusations.

One of the most effective lawyers I
can recall seeing in mediation showed a
PowerPoint presentation that included
selected documents and an analysis of
them that was devastating to his adver-
saries.Hemaintainedacalm,low-keyde-
meanor that projected confidence but
did not require the opponents to eat

crow. They recognized the strength of
hisnegotiatingposition withoutgetting
theirbacksup,andthemattersettledrel-
ativelyquickly,givenits substantivecom-
plexity and emotional content.

A note about credibility: Few things
will impede negotiations more than a
sense that one is being made the fool. If
anopponentbelievesyouarehidingthe
ballorsellingfalsefacts,heorshewill re-
sist accepting even the most reasonable
settlement proposal from you.

Concerns about candor evolve in
many ways, and solutions must be tai-
loredtothesituation.If yoususpect that
this concern exists in an adversary’s
mind, work hard to find a way to show
that it is unwarranted. Certainly, if the
tenor of relations between you and op-
posing counsel is the source of the dis-
trust,considerbringinginacolleagueto
handle the mediation.

Content
In addition to preparing an effective

summary of the substantive and proce-
dural issues, calculate the likely costs of
continuingtolitigate.Whilethis factoris
tossedaroundinvirtuallyallmediations
atsomepoint,actualdollaramountsare
seldomstatedinthediscussion,weaken-
ing the impact of this important factor.
Break the analysis down into the various

phases of proceedings: case prepara-
tion, filings, motions, discovery, hear-
ings, trial, appeals. And put specific dol-
lar ranges on each phase.

Thiskindof specificitygivescredence
to numbers that will inevitably seem
hightoeveryoneaffected,at leastat first.
It also allows for meaningful discussion
of the various cost components—the
typeof discussionthatwill leadtothere-
alization that the total cost of litigation
you put forward is not an exaggeration.

Providing a detailed discussion of fu-
ture litigation costs is a way of pointing

out that you will diligently pursue the
matter on every level available to your
client, without appearing to threaten
abusive litigationtactics.Yousubtlygain
added credibility as a serious contender
who is ready to go the distance and al-
ready has a plan to do so.

Demonstrative evidence can be help-
ful for making your point—about litiga-
tion costs as well as other aspects of the
case. Having a chart showing likely ex-
penditures in the various categories
mentioned above, for example, will aid
discussion. Itwill also serveasavisual re-
minder throughout the mediation of
whatnotsettlingtrulyentails. Justasthey
do at trial, demonstrative pieces keep
everyone’s attention on the issues you
believeare important, theonesthatpro-
mote your analysis.

After pointing out the risks and costs
of trial, thenext step is to showthere isa
way to resolve the matter that makes
more sense than leaving resolution in
the hands of jurors or arbitrators or
judges. Frequently, this involves more
than just dollars and cents.

Step out of your litigator’s shoes and
think about the case from a holistic per-
spective. Does your opponent have con-
cerns about publicity? Might the result
here set a precedent he or she won’t
wantto livewithinfuture litigation?Will

youropponent’songoingcontacts,busi-
ness dealings, or relationships be affect-
ed? Finding a way to deal with these
kinds of issues can increase your cur-
rency with the parties in question and
thereby increase the likelihoodtheywill
agree to your proposals.

Timing
While choosing the right time to ini-

tiate mediation efforts can be helpful,
most often there is no magic moment.
There is much to be gained, in time and
costsavings,bymediatingearly—andlit-
tle to be lost. Mediation is informal and
flexible. If it becomes clear that issues
arenotripeforresolution,aresponsible
mediator will suggest that additional
work—litigating a motion about admis-
sibilityof evidenceorforsummary judg-
ment, taking an expert’s deposition or
conducting some other type of discov-
ery—be completed before mediation
continues.

It is important thatenoughbeknown
about the dispute, whether it’s reached
the formal claims-filing stage or not, to
allowforathoughtfulevaluationof what
the issues are likely to be, where weak-
nesses may be felt, and what compo-
nents should be considered as part of a
resolution.

Bringing all affected parties to the
table may be important. In the as-yet-
unfiledmatter,haveall those likely tobe
named in the caption been identified?
Do they all need to be at the table for a
meaningfulresolutiontobeachieved?If
a settlement is reached with a particular
party or parties, will it make it more dif-
ficult to resolve issues involving other
parties later? Everyone needs to under-
stand enough about the substance of
expert issues to evaluate what questions
will be raised and the nature of opinion
evidence available to each side.

Gettingtothetable inmultipartymat-
ters is especially challenging because of
the need to obtain agreement from
everyone. Here, another old saying ap-
plies: If youwantsomethingdoneright,
do it yourself.

Consider taking the lead in bringing
the case into mediation to ensure this
process is approached in a productive
fashion. Will one mediation process be

Resist the temptation to attribute bad motives to
your opponents. If you characterize opponents’

positions as fabrications, their need to defend their
honor may trump their desire for resolution.
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adequate to resolve the issues between
the tiers in the caption, as well as among
the stakeholders within them? By pro-
viding leadership on the questions of
whether and when to mediate, you can
also help determinine what process
shouldbeusedand, later,howquestions
within your own group will be resolved.

Another aspect of the timing issue
arises when you are ready to put the
pieces of your proposal on the table.
Your timing here can be critical in de-
termininghowtheothersidereactsand
whether your desired quid pro quo is
met. The mediator can provide useful
guidance based on experience and in-
sights from private discussions with the
other players, so ask him or her for ad-
vice on what cards to show and when.

Client involvement
Clients need to understand the ra-

tionaleandmethodologyof mediation.
Explainingyourapproachwill spareyou
at least some of the angst clients have
about theircounsel steppingoutof war-
rior mode. Once they understand that
your cooperative attitude is not a sign of
weakness,butratherof yourexpertise in
dispute resolution, they will be more
comfortable with the process and more
helpful in preparing for it. Clients can
and should play an active role.

Donotassumethatyourclientalready
understands the differences between
the approaches to litigation and media-
tion. Mediation is becoming a staple of
pretrialandprearbitrationpractice,but
the level of practice varies greatly.
Clients who have been through media-
tion before might or might not have
come away with a favorable view of it.

Both theuninitiatedclientandtheex-
perienced,cynicalclientcanbenefitfrom
your analysis of how and why mediation
works.Demonstrateyourownthoughtful
understandingof theprocessandhowit
can save time and money.

Understanding how to integrate the
weaponsinyourtrial lawyerarsenalwith
thoseessential inmediationwillgiveyou
anadvantageover less-well-versedoppo-
nents. It will increase your value to your
clientsand—perhapsmost important—
yourcomfort,enjoyment,andsuccess in
your practice. �


